STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
PALM BEACH COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 00-5115PL

BORI S V. BANKS,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on May 22, 2001, at West Pal m Beach, Florida, before
Cl aude B. Arrington, a duly-designated Adm nistrative Law Judge
of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Alan M Aronson, Esquire
Pal m Beach County School Board
3318 Forest Hill Boulevard, Suite C 302
West Pal m Beach, Florida 33406

For Respondent: No appearance

STATEMENT OF THE | SSUES

Whet her Respondent committed the offenses alleged in the
Adm ni strative Conplaint and, if so, whether those offenses
constitute just cause to termnate his enploynent with

Petiti oner.



PRELI M NARY STATEMENT

At the tinmes pertinent to this proceeding, the School Board
of Pal m Beach County (the School Board) enpl oyed Respondent as a
behavi oral interventionist assistant (BIA). On Decenber 22,
2000, the School Board filed an Adm nistrative Conpl aint
all eging certain facts pertaining to Respondent’'s conduct.
Based on those allegations, the School Board charged, in the
alternative, that Respondent violated the follow ng School Board
Policies or State Board of Education Rules, which provide
grounds for the termnation of his enploynent:

School Board Policy 3.19;

School Board Policy 3.27;

Rul e 6B-1.001(2), Florida Adm nistrative
Code;

Rule 6B-1.001(3), Florida Admnistrative
Code;

Rul e 6B-1.006(3)(a), Florida
Adm ni strative Code;

Rul e 6B-1.006(3)(e), Florida
Adm ni strative Code;

Rul e 6B-1.006(5)(d), Florida
Adm ni strative Code;

Rul e 6B-4.009(3), Florida Adm nistrative

Code; or
Rule 4.009(3)(6), Florida Adm nistrative
Code.

Respondent tinmely chall enged the allegations of the
Adm ni strative Conplaint, the matter was referred to the
Di vision of Adm nistrative Hearings, and this proceeding

f ol | owed.



At the final hearing in this case, the School Board
presented the testinony of eight w tnesses, each of whom was
enpl oyed by the School Board at the tinmes pertinent to this
proceedi ng. The School Board offered seven exhibits, each of
whi ch was admitted into evidence.

Respondent did not appear at the hearing, and no one
testified or introduced exhibits on his behalf.

At the conclusion of the hearing, the parties were all owed
20 days fromthe filing of the transcript to file their proposed
recormended orders. A transcript of the proceeding was filed on
July 2, 2001. On July 17, 2001, the School Board noved for an
extension of tine to file its Proposed Recormended Order until
August 27, 2001. On July 19, 2001, that notion was granted.

The School Board tinely filed its Proposed Reconmended Order,
whi ch has been dul y-consi dered by the undersigned in the
preparation of this Recommended Order. Respondent did not file
a Proposed Recommended Order

FI NDI NGS OF FACT

1. The School Board enpl oyed Respondent as a BI A during
portions of the 1999-2000 and the 2000-2001 school years.

2. Respondent is not a nenber of a collective bargaining
unit, and the ternms of his enploynent are not subject to the

provi sions of a collective bargai ni ng agreenent.



3. At all tines pertinent to this proceedi ng Respondent
was an educational support enployee within the nmeaning of
Section 231.3605(1)(a), Florida Statutes. 1/

4. Respondent attended the School Board's new enpl oyee
orientation on Cctober 12, 1999. As part of the orientation, a
filmwas presented and a di scussion held on the issue of sexua
harassnment in the workplace. The School Board's sexual
harassnent policy and its inmport were discussed at the
orientation session.

5. The School Board's Policy 3.19 deals in part with
sexual harassnment on the job. The policy includes a definition
of sexual harassnent, prohibits enployees from engaging in
sexual harassnment, and provides that enployees found to have
engaged i n sexual harassnent woul d be disciplined and could | ose
his or her job. The School Board's Policy 3.19 provides, in
pertinent part, as foll ows:

1. Sexual harassnent is strictly
prohi bited. Sexual harassnent has been
defined as "unwel cone" sexual advances,
requests for sexual favors, and other

verbal, witten conduct of a sexual nature
when:

c. Such conduct has the purpose or effect
of unreasonably interfering with the
i ndi vidual's work performance, or creating
an intimdating, hostile, or offensive
wor ki ng envi ronnent .



2. Exanpl es of sexual harassnent my
i nclude but are not limted to the
fol | ow ng:

a. GCestures, letters, notes, invitations,
comments, slurs, jokes, or epithets that are
suggestive, derogatory, or obscene.

* * *

d. Continuing to express sexual interest
after being infornmed that the interest is
unwel come.

6. At all tinmes pertinent to this proceedi ng Respondent
was aware of the School Board's policy prohibiting sexua
har assnent .

7. Respondent's first job assignnent as a Bl A was at
I ndi an Ri dge Center School (Indian Ridge) in the fall of the
school year 1999-2000.

8. At Indian Ridge, Respondent worked with teachers to
diffuse crises resulting from student m sbehavi or and wor ked
with students to inprove their social skills.

9. Shortly after arriving at the school, Respondent made
| ewd conments of a sexual nature to Kathy Petrillo, a mddle
school teacher. He made comments about her body and asked her
to go out with and have sex with him M. Petrillo repeatedly
tol d Respondent that she was not interested in him Despite her

efforts to rebuff Respondent, he continued to nake inappropriate

comments and gestures with sexual overtones to Ms. Petrillo.



10. Ms. Petrillo conplained to WlliamBasil, the
Assi stant Principal of Indian R dge, about Respondent's
i nappropriate interaction with her and with other femal e nenbers
of the school staff.

11. During the fall of 1999, Respondent al so nmade
i nappropriate coments and gestures with sexual overtones to
Mar |l ow Bel kin, a femal e teacher at Indian Ridge. M. Belkin
tol d Respondent that she had a boyfriend and was not interested
in him but he persisted with inappropriate and unwel cone
comments. Respondent's conduct nmade Ms. Bel kin feel very
unconfortable. M. Belkin was informed by students that
Respondent had a "crush” on her. When she passed Respondent in
t he hallway, he stared at her. M. Belkin conplained to
M. Basil about Respondent's conduct. M. Belkin made it clear
to M. Basil and to Respondent that she wanted no invol venent
wi th Respondent. After her conplaint to M. Basil, Respondent's
i nappropriate conduct towards her stopped for a while. However,
on Valentine's Day, in February of 2000, Respondent sent to
Ms. Belkin a vase of carnations. M. Belkin refused the flowers
after she | earned that Respondent had sent them and wote
Respondent a letter, with a copy to M. Basil, advising
Respondent she wanted no further personal advances from him
Wiile there were no further personal advances from Respondent,

he would | eer at Ms. Bel ki n whenever he saw her.



12. Derrilyn Cerbone-Kreling, a fenale physical education
teacher at Indian R dge, nmet Respondent for the first tine when
he began working at her school. Shortly after his arrival,
Respondent asked Ms. Cerbone-Kreling if she would like to kiss
him touch him feel his biceps, and have sex with him
Addi tionally, when Respondent went to the school's gymto
interact wth the kids, Respondent displayed his body, lifted up
his shirt, and asked Ms. Cerbone-Kreling to be physical wth
him Respondent's behavi or was consi stent towards Ms. Cerbone-
Kreling throughout the fall of 1999. M. Cerbone-Kreling
conplained to M. Basil about Respondent's conduct.

13. In response to conplaints about Respondent's conduct,
M. Basil advised Respondent in Novenber 1999 that he had to be
prof essi onal while working at all times and that he nust stop
maki ng passes towards femal e co-workers.

14. WM. Basil received another conplaint concerning
Respondent's conduct towards fenal e enpl oyees in Decenber of
1999. M. Basil spoke to Respondent about the allegations and
advi sed himthe situation needed to be taken very seriously. He
al so gave Respondent a witten nmenorandum dated Decenber 21,
1999. In the nmenorandum M. Basil advised Respondent of the
nost recent allegations of sexual harassnment and al so referenced
the earlier conversation they had in Novenber concerning the

sane issue. M. Basil specifically referenced the new enpl oyee



orientation attended by Respondent and the need to naintain a
saf e and nondi scri m natory working environnent. Respondent
acknow edged recei pt of the nmenorandum but provided no ot her
response.

15. On or about May 4, 2000, a professional standards
i nvestigation was initiated concerni ng Respondent, based in part
on all egations he had made i nappropriate comments towards femal e
enpl oyees at Indian R dge earlier in the school year.

16. Raynond T. MIler, a personnel conpliance
adm nistrator with professional standards, conducted an
investigation of the allegations.

17. On May 18, 2000, Respondent was pl aced on
adm nistrative |leave with pay and assigned to his hone.

18. After M. MIller conpleted his investigation, a
commttee of senior administrators reviewed the record of the
investigation, including witten statenments from vari ous
W tnesses. The conmttee determ ned that probable cause existed
to sustain the allegations and recommended to the School Board
t hat Respondent's enpl oynent be suspended for ten days w thout
pay. The School Board rejected the recommendati on as being too
lenient. The conmittee ultimately recommended a 15-day
suspensi on, which the School Board accepted. Respondent served
t he 15-day suspension, beginning in Septenber 2000, wi thout

filing a grievance or any other appeal.



19. Subsequent to serving the 15-day suspensi on,

Respondent was transferred to Semnole Trails Elenentary Schoo
(Sem nole Trails). He began working there as a BIA in Cctober
2000.

20. Shortly after arriving at Sem nole Trails, Respondent
met Tabitha Lindor, a femal e School Board enpl oyee who worked as
a Creol e Language Facilitator. Respondent, who had not
previously nmet Ms. Lindor, approached her in the teachers’
di ni ng room and nmade i nappropriate conments and gestures about
her body. Ms. Lindor was offended by Respondent's comments and
gestures and i medi ately conpl ained to the Assistant Principa
and Principal. Respondent's inappropriate coments and gestures
towards Ms. Lindor constituted sexual harassnent.

21. Madeline Vega al so worked at Seminole Trails in
Cct ober of 2000. She was enployed as an attendance clerk, and
net Respondent soon after he was transferred there. Respondent
made passes at Ms. Vega including asking her to go out with him
Respondent made i nappropriate comments about her body and made
i nappropriate gestures to her. M. Vega did not wel cone or
encour age Respondent's comrents and gestures, and she repeatedly
tol d Respondent she would not go out with him Despite those
rebuffs, Respondent's inappropriate conduct towards Ms. Vega
continued. Respondent's inappropriate coments and gestures

towards Ms. Vega constituted sexual harassnent.



22. Following an investigation and reconmendation fromthe
managenent commttee that reviewed the investigative report,
Superi ntendent Benjam n Marlin recomended to the School Board
at its nmeeting of Decenber 6, 2000, that Respondent's enpl oynent
be suspended and term nated, subject to Respondent's right to
request a formal adm nistrative hearing. Superintendent Marlin,
on behalf of the School Board, filed the Admnistrative
Conmpl ai nt that underpins this proceedi ng on Decenber 22, 2000.

23. The School Board's Policy 3.27 pertains to the
procedures to be followed in the suspension and di sm ssal of
enpl oyees. Those procedures were followed in this proceeding.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has
jurisdiction ever the subject matter and the parties to this
case. Sections 120.569 and 120.57(1), Florida Statutes.

25. The School Board has the burden of proving the
all egations in the Adm nistrative Conpl aint by a preponderance

of the evidence. See Allen v. School Board of Dade County, 571

So. 2d 568, 569 (Fla. 3d DCA 1990); and Dileo v. School Board of

Lake County, 569 So. 2d 883 (Fla. 3d DCA 1990).

26. Because there is no collective bargai ning agreenent
applicable to this proceedi ng, Respondent's enploynent is
subject to term nation pursuant to the School Board's policies.

See Section 231.3605, Florida Statutes.
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27. The School Board proved that Respondent know ngly and
repeatedly violated its policy prohibiting sexual harassnent in
the fall of 2000 after having been disciplined several nonths
earlier for the sanme violation. Hs failure to conply with the
School Board's Policy 3.19 prohibiting sexual harassnent
constitutes just cause to term nate his enpl oynent.

28. Rule 6B-1.001, Florida Adm nistrative Code,
constitutes the Code of Ethics of the Education Profession in
Florida. Rule 6B-1.006, Florida Adm nistrative Code, sets forth
the Principles of Professional Conduct for the Education
Profession in Florida. Rule 6B-4.009, Florida Adm nistrative
Code, provides criteria for the suspension and di sm ssal of
instructional personnel. These rules pertain to nmenbers of the
i nstructional personnel who hold a valid teacher's certificate.
Except by anal ogy, those rules do not apply to Respondent, who
was an educational support enpl oyee. Consequently, his
vi ol ation of one or nore of those rules does not provide an
i ndependent basis to term nate his enpl oynent.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
Law, it is RECOMVENDED that the School Board enter a final order

term nati ng Respondent's enpl oynent.
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DONE AND ENTERED this 12th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Clerk of the
Division of Adm nistrative Hearings
this 12th day of Septenber, 2001.

ENDNOTE

1/ Section 231.3605(1)(a), Florida Statutes, provides, in
pertinent part, that the term "educati onal support enpl oyee"
means:
any person enployed by a district

school system who is enployed as a teacher

assi stant, an education paraprofessional, a

menber of the transportation departnent, a

menber of the operations departnent, a

nmenber of the mai ntenance departnent, a

menber of food service, a secretary, or a

clerical enployee, or any other person who

by virtue of his or her position of

enpl oynment is not required to be certified

by the Departnment of Education or district

school board pursuant to s. 231.1725.

COPI ES FURNI SHED

Alan M Aronson, Esquire
Pal m Beach County School Board
3318 Forest Hi Il Road, Suite C 302
West Pal m Beach, Florida 33406
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Boris V. Banks
4009 Tenple Street
West Pal m Beach, Florida 33407

Art Johnson, Superintendent
Pal m Beach County School Board

3340 Forest Hill Road, Suite C 316
West Pal m Beach, Florida 33406-5869

Honorabl e Charlie Cri st
Conmi ssi oner of Education

Depart ment of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

James A. Robi nson, General Counse
Depart ment of Educati on

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomrended Order should be filed with the agency that
will issue the Final Order in this case.
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